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CORRECTED ORDER ON RESPONDENTS' MOTION TO TAKE
DEPOSITIONS UPON ORAL QUESTIONS

This proceeding arises under the authority of Section

3008 (a) (1) and (g) of the Resource Conservation and Recovery Act
ofi 1976 and the Hazardous and Solid Waste Amendments of 1984
(collectively referred to as “RCRA”), 42 U.S.C. § 6928(a) (1) and
(g). ©On January 27, 2012, Resvondents submitted a Motion to Take
Dépositions Upcn Cral Questions (“Motion” or “Mot.”), with an
accompanying Memorandum c<f Law (“Memo.”), seeking leave to depose
three individuals in advance of the March 20, 2012, hearing. On
February 7, 2012, Complainant filed a Response in Opposition to
Respondent’s [sic] Motion to Take Depositions Upon Cral Questions
(“Response” or “Resp.”), arguing that Respondents’ had failed to
meet the appropriate standard to justify additicnal discovery in
thg form of depositions. On February 17, 2012, the undersigned
repeived Respondents’ Reply Brief in Support cf Respondents’
Moﬁicn to Take Depositions Upon Oral Questicns {(“Reply”), in
WhECh Respondents atrtempt to clarify their request.
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| 1 The parties indicate in their Joint Stipulations that <hey
made “minor changes” to the caption to correct Respondent Chem-
Solv’s name. In a footnote the parties also reguest that these
mogifications be apprcved. Given the ministerial nature of the
corrections (simply adding a hyphen and changing the capitalization
of\the name), the modifications are accepted and the caption is

hereby changed to reflect this correction. References to CHEMSOLV,

INC., shall now be sityled as Crem-35c¢lv, Inc.
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I. Legal Standard

This proceeding is governed by the Consolidated Rules of
Practice Governing the Administrative Assessment of Civil
Penaltles and the Revocation/Termination or Suspension of Permits
(ﬁhe “Rules of Practice” or “Rules”), 40 C.F.R. §% 22.1-22.32.

W .th respect to requests for other discovery, Rule 22.19{e) (1)
pgovides that after *“he Prehearing Exchange:

& party may move for additional discovery. The moticn
. shall specify the method of discovery soucht, provide
| the propeosed discovery instruments, and describe in

] detail the rature of the information and/or documents
| sought {and, where relevant, the proposed time and

|

place where discovery would be conducted). The
Presiding Officer may order such other discovery only
if it:

|
1
| (i) Will neither unreasonably delay the proceeding nor
1 unreascnably burden the non-moving party;
(ii} Seeks information that is most reascnably obtained
\ from the non-moving party, and which the non-moving
party has refused to provide voluntarily; and
(iii) Seeks information that has significant probative
value on a disputed issue of material fact relevant to
| liability or the relief sought.

40 C.F.R. § 22.19(e} (1). With respect to depositions upon oral
questlons specifically, the Rules of Practice require the
addltlonal showing that either:

\ (i) The information scught cannot reascnably be

‘ obtained by alternative methods of discovery; or
(i1) There is a substantial reascon to believe “hat
relevant and probative evidence may otherwise not be

preserved for presentation by a witness at the hearing.

|
oic.F.R. § 27.19(e) (3).
|

Generally speaking, parties in administrative proceedings do
not have a constitutional right to take depeositions and the Rules
of|Practlce set forth explicit requirements that limit other
discovery beyond the prehearing exchange. Chippewa Hazardous
Wacte Remediaticn & Energy, Inc., 12 E.A.D. 346, 368 (EAB 2005).
Coﬁsequently, cpposcd motions for oral depositions are rarely
granted. Nevertheless, courts have recognized that due process,
including the right to take depositicns under certain
circumstances, must be accorded to all parties. Housing Auth. of
Colinty of King v. Pierce, 711 F. Supp. 19, 22 (D.D.C. 1989); see
also Withrow v. Larkirn, 421 U.S5. 35, 46 (1975). Moreover, an
Ad@lnlstratlve Law Judge has broad discretion to determine how to
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cenduct the proceedings uncer the Rules cof Practice. Chippewa,
12 5.A.D. at 363.

IX¥. Positions of the Parties
A. Respondents’ Arquments

In their Motion, Respondents seek leave to depose the
ffllowing individuals:

1 Mr. Kenneth J. Ccx, EPA employee in the Philadelphia,
Pennsylvanria office;
21 Ms. Elizabeth &, Lohman, Virginia Cepartment of

Environmertal Quality (“DEQ”) employee in its Recanoke,
Virginia office; and

31! Mr. Jose Reyna, III, EPA employee in the Ft. Meade, Maryland

| office.

\
Mot at 1; see also Resp. at 12. Respondents identify these
lqd1v1duals, named as witnesses in Complainant’s Prehearing
Exchange, based cn the contents of affidavits submitted by each
peérson in connection with Complainant’s earlier Motion for
Accelerated Decision. Mot. at 2. Respondents assert that
statements made by the proposed deponents conflict with
statements made by Respondents’ witnesses with respect tc certain
event.s related to several inspections of Respondents’ facility in
Reanoke, Virginia. Id.; Memo. at 5-7. Respondents argue that
the deocumentation currently in the record is insufficient to
c#nvey these witnesses’ “mental impressions or understanding of
t@e facts at issue.” Mot. at 2. Consequently, Respcndents
continue, given the large penalty sought in this case, due
prccess regquires that Respondents be allowed Lo cdepose the
lantlfled witnesses. Mot. at 3.

ﬁ With respect to the standard set forth in Rule 22.19(e} {1},
Rerondents state that they seek:

‘ to cbtain certein information concerning the
Complainant’s witnesses’ mental ilmpressions and their
\ understanding of certain facts concerning the Sampling
Event and Chem-Sclv’s cperations by taking depositions
‘ upon oral guestions ¢of the Complainant’s Witnesses.
m

Memo, at 8.

With respect to Rule 22.19(e) (1) (i), Respondents argue that
this request does not unreascnably delay the proceedings nor
unreascnably burden the Fomplalnant Respondents note that the
Motion itself was filed prior to the relevant deadline, they do
not seek a postponement of the hearing, and sufficient time
remains to ccnduct the depositions prior to the hearing. Memo.
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at 8-9. Respondents argue that the ccnflicting statements “go to
ﬂhe heart of the Respondents’ defenses” and, therefore, 1t is
reasonable to take time before hearing to conduct the
er051tlons Memo. at 9. Additiecnally, Respcondents assert that
the need for the depositions arose only after Complainant
submitted affidavils in connection with its Mection for
Bccelerated Decision (filed November 29, 2011) and its subsequent

Reply Brief (filed December 22, 2011). Memo. at 5-7.

With respect to Rule 22.1%(e) (1) (ii}, Respondents argue that
the information sought is most reasonably obtained from the
proposed deponents because the documents in the record are
1n5uff1glent to allow Resgpondents to “glean what [these]
w1tnesses would testify to” because they “do not fully convey the
Complalnant’s Witnesses’ mental impressions or understandlng of

the disputed material facts at issue in this case. Memo. at 11.
In addition, Respondents state that Complainant has declined to
make these witresses available for deposition voluntarily. Id.

With respect to Rule 22.19(e) (1) (1ii1), Respondents argue
that the informaticn sought is highly relevant., Specifically,
the allegations that Mr. Austin was not present during the
Sampllng Event goes to the foundation for Respondents’ challenge
tq the validity of the sampling methods. In addition, whether
the floor trench cennected to Rinsewater Tank No., 1 is relevant
tc the issus of whether the cortents ¢of the Tank were solid

waste. Memo. at 11-12.

| With respect to Rule 22.1%{e) (3), Respondents argue that
alternatlve methods of discovery would be ineffectual because no
oﬂher method would offer access to the witresses mental
impressions and understanding of disputed facts. Memo. at 13.

Respondents conclude that it would be “patently unfair and
inconsistent with the requirements of due process” to deny the
Motion as such denial would deprive Respondents of the
opportunity to “adequately prepare thelr defense.” Memcoc. at 15.

B.| Complainant’s Response

In its Response, Complainant identifies why it believes
Respondents have failed to meet each part of the standard set
fo#th in the Rules of Practice at 40 C.F.R. § 22.1%{(e). With
respect to Rule 22.18(e) (1), Complainant argues that Respcondents
have failed to provide “any meaningful description of the
lnformatlon scught and leaves Cemplainant "“to speculate as to
the extent, nature and purported relevance of tne vague, overly
broad and wholly unidentified ‘mental impression’ information

{” Resp. at 13-14. Complainant asserts that Respondents have
offered no factual review or evidentiary analysis to support the
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argument that the documents already in the record do not convey
these “mental impression” sufficiently. Id. at 13.=

With respect to Rule 22.19(e) (1} (i), Complainant asserts
that granting the Motion will place a great burden on counsel for
Complainant, citing the time necessary to attend the depositions,
the short time remaining before hearing, and the impact of the
recent substitution of counsel for uomplalnant Resp. at 16-17.
Complainant argues that the “mertal impressions” sought by
Réspondents are so vague that Complainant cannot determline what
information is sought, whether the witnesses possess it, or
whether the information has already bheen provided. Resp. at 17.

With respect to Rule 22.19(e) (1) (ii), Complainant argues
that Responcents do nct in fact seek “mental impressions” but
rather whether Responcents’ representative, Mr. Austin, made
LeLtdln statements and witnessed certain events. Resp. at 18B.
As such, Complainant argues that the party from which this
1uformatlon can most reasonably be obtained is not Complainant’s
w%tnesses but Respondents’ representative himself or Mr. Lester,
R§5pondents Operations Manager. Resp. at 18-20. As to
1nformat10n concerning the sampling ¢f the Rinsewater Tank/Pit,
Compldlnant suggests referring to documents already exchanged.
ResP at 21.

With respect to Rule 22.19%(e) (1) (1i1), Complainant asserts
that the "“status of the ‘trench drain’” has “no bearing on the
materlal facts that are relevant to Respcondent’s 'iability in
thus matter” because the Complalnant does not spec1f1cally

dﬂntlLy the “trench drain” in any allegations. Resp. at 23.
Additionally, Ccomplainant claims that information regarding Mr.
Aubtln s whereakouts during the sampling event are not probkative
of| the sanpling methodology issue and “do not go to the heart of
the Respondents’ defenses.” Resp. at 24-26 (noting that the
validity of sampling methodology i1s an issue that involves expert
opinion and Mr. Austin has not been identified as an expert
w1tne s .

L With respect to Rule 22.19 (e} {3), Complainant maxes two
arguments. First, Complainant asserts that Respondents have
failed to establish that no alternative “source” of the
inﬁormation is available {i.e., Mr. Lester) and therefore the
Moqion should be denied. Resp. at 28. Second, Complainant

b

2/ Complainant also faults Respondents for failing to propose
a |time and place for the depositions as required by Rule
22.19(e) (1) . 1In their Reply, however, Respondents state that such
informaticon was deliberately omitted “in an effort to accommodate”
Complainant and its witnesses. Respondents further state that they
are%willinq to travel to any reasonable location at any reasonable
timz to conduct the depositions. Reply at 4.
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argues that Respondents must also demonstrate that the evidence
spught may not be preserved for the hearing and their failure to
e%tablish this fact is grounds to deny the Motion.? Resp. at
29.

[

|
CL Respondents’ Reply

Respondents attempt to c¢larify the nature of the information

s?ught in the Motion, asserting that they seek information
C?ncerning “"Mr. Cox's recollecticns about his alleged
conversation with Mr. Lester” and “Ms. Lohman and Mr. Reyna‘s
recollectlons of the sampllng event.” Reply at 3. Because
Respondentg seek such “mental impressions and recollections” they
argue that the proposed deponents are the only source of this
information and it cannot reasonably be obtained from any other

source. Reply at 6.

With respect to the alleged probative value of this
1nformatlon, Respeondents argue that the function and usage of the
trench draln goes te the issue of whether the Rinsewater Tank/Pit
cqntalned ‘waste” while the sampling methodoleogy goes to the
hecart of Respondents’ defense regarding the characterization of
the liquids and solids contained therein. Reply at 7-8. With
respect to the burden the depcsitions would place con Complainant,
Reopondents state that they would agree to depose Mr. Cox and Mr.
Reyna on the same day either in Philadelphia o5r Ft. Meade,
Mary.and. Reply at 4. Moreover, Respondents note that the
impetus for the Motion orly arose recently during briefing on
Complainant’s Motior for Accelerated Decisicon. Reply at 5.

With respect to Rule 2Z2.1%(e) (3) (1), Respondents argue that
depositions upcn oral gquestion are the most effective means of
oUtaining the information socught. Specifically Respondents
asbert that depositions are the only viable method to gather
1nformatlcn necessary to the preparaticon for hearing. Reply at
8- 9 (notlng the impcrtance of spontanelty in depositions to
purSU1ng unexpected responses and the importance of understanding
the depeonents’ mental impressions) (quoting Isochem North Am.,
L.L.C., Docket No. TSCA-02-2006-9143, 2008 EPA ALJ LEXIS 8, *17-
18 (ALJ, Mar. &, 2008).

¥ In its Reply, however, Respondents note that Rule
22119(e) (3) 1s written in the alternative and a movant need only
establish either that the information sought cannot reasonably be
obtalﬁed by alternative methods of discovery, or that there is a
substantlal reason to believe the evidence will not bhe preserved
for hearing. Reply at 9 (citing 40 C.F.R. § 22.19(e) (3)).



ITII. Discussion

| As the movants, Respondents bear the burden of demconstrating
that the Motion meets the requirements set forth in Rule 22.19 (&)
and here they have established the minimum justification for
dep051ng certain witnesses in advance of trial. Contrary to
Ceomplaniant’s contention, Respondents have identified the nature
of the information sought in sufficient detail. Respondents
SpECLflcally limit the scope c¢f interest to the May 23, 2007,
1nspectlon and, within that, seek only to questicn the proposed
deponents on the issue of the sampling event, 1ncluding the
méthods used and Mr. Austin’s whereabouts durirg that time, and
the issue of the statements made regarding the trench drain in
the blend room and the connecticns tce the Rinsewater Tank/Pit.
Memc. at 8; Reply at 5-6. Respondents also identify specific
affldaV1ts attached tc Complainant’s earlier Motion for
Aecelerated Decision and subsequent reply as the basis for the
asserted confuslion.? Memo. at 4-6.

I
% With respect to Rule 22.18(e) (1) (i}, Respondents do not

request any delay (and Complainant identifies none). Given that
the stated impetus for the Motion arose only after the completion
of the briefing cn Complainant’s Motion for Accelerated Decision,
Respondents canncot be deemed to have delayed unreasconably in
bringing the instant Motion. In addition, Respondents have made
efforts to minimize the burden of the requested depcsitions on
Complainant. Provided the parties reach an agreement on the
location, date, and time of the depositions, the burden on
Complainant to participate cannot be deemed unreascnable.

\

| With respect to Rule 22.19(e) (1) (ii), Respondents have
argued that the type of infocrmation they seek is bound up in the
recollections and mental impressions cf the proposed deponents.
Memo. at 10-11. While Complainant peints out that the factual
assertions themselves are available in the very affidavits that
Respondents state gave rise to the Motion, Respondents
specifically note that their focus is on the memories of the
witnesses as the basis for their testimony at the hearing. Resp.
ati13; Reply at 5-6. Given that Complainant’s witnesses will
necessarily testify based on their own reccllections, and given
that when compared to affidavits cof the prcpesed deponents,
Respondents' affidavits indicate incecnsistent recollection of
events, I find that clarification on these pcints is most
reesonably obtained from the proposed deponents themselves.

|

|

¥ ¢ The remaining requirements in 40 C.F.R. § 22.19(e) (1) have
been met. Respondents have identified the method of discovery
scught as depositions upon oral guesticns ard, though not included
in|the Moticn specifically, have sufficiently addressed the issue
of |time and place in their briefs.

|
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With respect to Rule 22.198(e) (1) (iii), I find that
Respondents have established that the information sought has
51gn1f1cant probative value on disputed issues of material fact
relevant to llablllty or the relief sought. Underlying c¢ach of
the seven counts in this case are certain threshold issues, proof
of which is necessary to establish liability. Whether, under
RCRA and its implementing regulaticns, the contents of the
Rlnsewater Tank/Pit were properly considered “waste” and, if so,
whether that waste was “hazardous” go directly to the issue of
jurlsdlctlon in this matter. Evidence tending toe prove that
certaln connections were or were not conveying waste to the
Rlnsewater Tanx/Pit may be srcnlflcantly probative on the issue
of whether the contents were “waste. Similarly, eV1dence
tendlng to prove the wvalidity or invalidity of the testing
methods used to identify the substances as “hazardous” may be
significantly probative on that issue. Overall, Respondents have
met the requirements of 40 C.F.R., § 22.19(e) (1) (iii}

With respect to the requirements set forth in Rule
2?.19(@)(3), Regspondents have asserted that the information they
seek can only be obtained through depositions and that other
farms of discovery would be insufficient. <Conplainant argues
that “"™Mr. Lester clearly presents a viable alternative source”
fdr “his informatior. Resp. at 28. However, Rule 22.1%(e) (3)
daes not require Respondents to establish that proposed deponents
are not the best source of the information (that prong is
addressed in Rule 22.19(e) (1) (ii)); rather, Respondents must
demonstrate that the information cannot reasonably be oktained by
aliternative methods of discovery, such as interrcgatories. 40
C. F.R. § 22.19(e) (3) (i) . Here, Respondents have demonstrated the
bare minimum for justifying depositions upon oral questions,
aqgulng tkat the affidavits are the result of crganized and
deliberate preparations, whereas the spontaneity and flexibility
oﬁ live depositions are necessary to probe the alleged
1ncon515t9n01es presented in those affidavits. Nonetheless,
practlcal constraints will affect Respondents’ ability to depose
the proposed witnesses.

Whereas Mr. Cox and Mr. Reyna are both EPA employees, under
Complainant’s control, and located relatively near each other,
Ms|. Lohman is an employee of the Virginia DEQ, a non-party, and
is| lecated in Roanoke, VA. Given the proximity of the hearing,
it! is impractical to permit Respondents to depose Ms. Lohman not
only because of her distance from Complainant and the other

|
2 As noted above, the requirements of Rule 22.19(e) (3) are set
forth in the alternative. Thus, because Respcendents establish the
flrst prong (subparagraph (3) (1)) there 1s no reguirement to
establlsh the second prong (subparagraph ({3) (ii)) additionally.
Compla1hant's arguments as to the second prong are, therefore, not
addressed herein.
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dﬁponents but because there is insufficient time to move for,

issue, and serve a subvoena. In addition, I note that the
infermation sought from Ms. Lohman appears to overlap with the
information sought from Mr. Reyna. Therefore, Respondents will

l;kely obtain the information they seek by deposing Mr. Reyna.
Accordingly, Respondents will be allowed “o submit written
interrogatories to Ms. Lchman. The scope of those
ibterrogatories shall be limited to her activities, observations,
a?d recollections during the May 23, 2007, joint inspection.

!

IY. Order

|

| Respondents’ Mction to Take Depositions Upon Cral Questions,
i¢ GRANTED in part and DENIED in part.

H

1 Respondents are granted leave tc depose Mr. Kenneth J. Cox
} and Mr. Jose Reyna, III, at a location and time mutually
| agreeable t¢ the parties and the deponents. The depcositions

must conclude before March 20, 2012. The scope cf the
depositions shall be limited to activities, observations,
and recollections during/from the May 2007 inspections, and
the contents of affidavits signed by the deponents.

Z. Respondents are granted leave to submit written
interrogatories tce Ms. Elizabeth A. Lohman. The scope of
thosge interrogatories shall be limited to her activities,
observaticns, and recollections during/from the May 23,

2007, joint inspection, and the contents of affidavits
| signed by the deponent.

3. Respondents request to depcse Mr. Elizabeth A. Lohman is
denied.

: Barbara A. Gunning
i Administrative Law Judge

Dated: February 29, 2012
\ Washington, DC
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